ISTVAN CSERNICSKO

UKRAINE'S INTERNATIONAL OBLIGATIONS
IN THE FIELD OF MOTHER-TONGUE-MEDIUM
EDUCATION OF MINORITIES

Abstract: On September 5, 2017, the Verkhovna Rada (Parliament) of Ukraine voted for
the Ukrainian Law “On Education”. Around Article 7 of the Law, discussions broke out,
which gradually turned into one of the most acute conflicts in both internal political life
and the external relations of Ukraine. The conflict rose from an internal to an interna-
tional level when Hungary blocked the organization of high-level political meetings be-
tween Ukraine and NATO. The present paper examines Ukraine’s obligations in the field
of mother-tongue-medium education of minorities. Kyiv had assumed such obligations
with the ratification of the European Charter for Regional or Minority Languages and the
Framework Convention for the Protection of National Minorities. Based on the official
reports of the Advisory Committee on the Framework Convention for the Protection of
National Minorities and the Committee of Experts of the European Charter for Regional
or Minority Languages of Council of Europe bodies from 2017, the paper also examines

how Ukraine fulfils its international obligations in this area.
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On 5 September 2017, the Supreme Council (Parliament) of Ukraine voted to adopt
the new Ukrainian Framework Law on Education, which came into force on 28 Sep-
tember after being signed by the then President of Ukraine Petro Poroshenko." Since its
adoption, the Law—and more specifically Article 7, which regulates the language used in
education—has been at the centre of disputes. The source of the tension is the fact that
the new Law on Education, and Article 7 within it, make education in the state language
partially compulsory. This is in contrast to previous legislation in force since Ukraine won
its independence in 1991, which provided the opportunity to choose the language used in
education. Two elements have raised the conflict from the level of a domestic issue within
Ukraine to an international level: on the one hand, Hungary has used all the diplomatic
means at its disposal to stand up for preservation of the right of Hungarians in Ukraine
(Transcarpathia or Zakarpattia Oblast) to be educated in their mother tongue—a long-
standing right which dates back to the period before Ukraine’s independence;® on the
other hand, international organisations have also become involved in the debate emerging

around Article 7 of the Law on Education.

It is worth noting separately that, because of Article 7, Hungary is also seeking to ap-
ply pressure on Ukraine to amend its education law by using its veto as a NATO member
state to block the highest-level political meetings between Ukraine and NATO. Thus the
dispute related to Article 7 of the Law of Ukraine on Education of 2017, which regulates

the language used in education, is now taking place at several levels:

1 3akom Vkpainnm «[Ipo ocsity» [Law of Ukraine “On Education”]. Available from: http://
zakon.rada.gov.ua/laws/show/2145-19 For details on the Law, see Csilla Fedinec and Istvan
Csernicskod, A 2017-es ukrajnai oktatdsi keretforvény: a sgoveg Reletkezéstorténete és tartalma [Ukraine’s
Framework Law On Education of 2017: the origin and content of the text], in Regio 25 (2017)/3, pp.
278-230

2 In the course of the past 150 years the region in Ukraine known today as Transcarpathia has
belonged successively to six different states: until 1918 to the Hungarian Kingdom of the Aus-
tro—Hungarian Monarchy; from 1919 to 1939 to the Czechoslovak Republic; to Carpatho—
Ukraine, which existed for only a few hours in March 1939; to the Kingdom of Hungary
(which had no serving monarch) until the end of World War II; to the Soviet Union until the
latter’s dissolution; and to Ukraine since 1991). Nevertheless, each of these states allowed the
members of each of the nationalities living in its territory to study in their own language. For
just over a quarter of a century following its independence (from 1991 until the adoption of the
Education Law of 2017), Ukraine also provided a legislative guarantee of the right to educa-
tion in one’s mother tongue. See Istvdn Csernicské and Mihély Téth, 7he right to education in
minority languages: Central European traditions and the case of Transcarpathia (Ungvir: Autdor-
Shark, 2019)
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1. Between Ukraine as a state and representatives of several national minorities living
in the country (including a significant number of Hungarians and Romanians liv-

ing in Transcarpathia);
2. Between Kyiv and some neighbouring states (e.g. Hungary, Romania and Russia);

3. International organisations such as the UN, NATO, the OSCE, the EU and the
Council of Europe (the Venice Commission)’ have become involved in discussion

of the issue—not least as a result of Hungary’s diplomatic activities.

In the debate which has spread to the international stage, both the Hungarian commu-
nity in Transcarpathia and Hungary’s diplomatic representatives stress that, in addition to
restricting the rights of Hungarians in Transcarpathia, Article 7 of the Law on Education
is contrary to Ukraine’s international commitments.* Ukrainian politicians and scholars,
however, claim that the Education Law and Article 7 do not violate Ukraine’s international

commitments in any way.’

On January 16, 2020, the Parliament voted in favour of the Law “On Complete Gen-
eral Secondary Education”, and on March 18, the Law came into force.® Article 5 of this
Law is intended to clarify the provisions of the framework Law on Education. The Law
does not reduce the conflict surrounding the Law on Education, however, as it merely adds
some nuance to Article 7 of the framework Law without changing its substance (namely

that from Grade 5 onwards ever more subjects should be taught in the state language).

3 Istvdn Csernicskd, Egy nyelvi jogi probléma lehetséges vonatkozdsai: két tanulmdny a kisebbségek
anyanyelvi oktatdsdrdl, in Regio 26(2018)/3: 62—68.

4 See Ukraine’s Law on Education from the point of view of the Hungarian Minority in Transcarpathia.
Available from: https://kmksz.com.ua/wp-content/uploads/2017/10/brossura.pdf; and Education Law of
Ukraine: Why is Article 7 Wrong? Available from: https://kmksz.com.ua/wp-content/uploads/2017/11/
Why-is-wrong-the-Law-of-Education.pdf

5 Mapkoscekuii Boaoaumup — Ilesuenko Bauecaan: [lpobaemu ma nepenexmusu peanisayii
cmammi 7 «Mosa ocsimu» Saxony Yipainu «IIpo ocsimy» 2017 poxy [Markovskyi V., Shevchenko T
Problems and perspectives of the imple-mentation of Article 7 «Language of Educationy of the 2017 Law of
Ukraine «On Educationy], in Bicnux Konemumyyitinozo Cydy Yipainu 6(2017): 51-63; Volodymyr
Markovskyi, Roman Demkiv and Vyacheslav Shevczenko, Ukrajna nyelvpolitikdjinak alaknldsa
azg dshonos népek és nemzeti kisebbségek anyanyelvi oktatdsa teriiletén [Development of Ukraine’s language po-
licy in the field of mother tongue education of indigenons peaples and national minorities], in Regio 26(2018)/3,
pp. 69-104; Ivan Toronchuk and Volodymyr Markovskyi, The Implementation of the VVenice Com-
miission recommendations on the provision of the minorities language rights in the Ukrainian legislation, in
European Jonrnal of Law and Public Administration 5(2018)/1, pp. 54—69

6 3axon Vkpainu «[Ipo mosry 3araapHy cepeaHro ocsiry». [Law of Ukraine “On Complete
General Secondary Education”] Available from: https://zakon.rada.gov.ua/laws/show/463-20
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However, Ukrainian-Hungarian interstate relations may be further strained by the fact

that on 25 April 2019, the Parliament in Kyiv voted for the Law of Ukraine on Support

ing the Functioning of the Ukrainian Language as the State Language.” Article 21 of this,

entitled “State language in the field of education”, does not change Kyiv’s vision related to

language use in education.®

Below we examine the following:

1. How the right to education in minority languages is expressed in two European
documents on the protection of minorities (the Framework Convention for the Pro-
tection of National Minorities—hereinafter “the Framework Convention”, and the
European Charter for Regional or Minority Languages—hereinafter “the Char-

ter”);
2. What commitments Ukraine entered into when ratifying these two conventions;

3. We summarize the content of reports by professional bodies monitoring the imple-

mentation of the two conventions on minority education in Ukraine;

4. Finally, in the light of these reports we seek to establish whether, in relation to the
protection of minorities’ rights to education in their mother tongue, Ukraine is
complying with the obligations it accepted when ratifying these two international

conventions.

In relation to the Framework Convention, the Advisory Committee on the Framework

Convention (hereinafter “the Advisory Committee”)’ and the Committee of Experts of

the Charter (hereinafter “the Committee of Experts”)' shall report at regular intervals
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3akon Vkpaiuu «[Ipo 3abesnedyenns QpyHKIIOHYBAaHHS YKPalHCHKOI MOBH fIK ACPKABHOI»
[The Law of Ukraine “On Supporting the Functioning of the Ukrainian Language as the State
Language”] Available from: https://zakon.rada.gov.ua/laws/show/2704-19 For mote on the
law, see, e.g., Four langnage laws of Ukraine: Continuons limitation of language rights (1989—-2019)

This law was seriously criticized by the Venice Commission in its official opinion of 9 December
2019: CDL-AD(2019)032. EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION). UKRAINE. OPINION ON THE LAW ON SUPPORTING THE
FUNCTIONING OF THE UKRAINIAN LANGUAGE AS THE STATE LANGUAGE. Opinion
No. 960/2019. Strasbourg, 9 December 2019. Available from: https://www.venice.coe.int/webforms/
documents/?pdf=CDL-AD(2019)032-¢

Available from: https://kmksz.com.ua/wp-content/uploads/2019/04/Language-Rights-1989_2019.pdf
Available from: https://www.coe.int/en/web/minorities/advisory-committee

Available from: https://www.coe.int/en/web/european-charter-regional-or-minority-languages/
committee-of-experts



on how each state—including Ukraine—is applying within its borders the international
documents referred to here. The review and analysis of these reports is important, because
in principle they serve as “important guidelines, an objective standard, before the inter-
national and domestic fora about the state of minority rights: compliance with minority
rights requirements is often not assessed in comparison to the treaties’ text, but to their

interpretation adopted by the expert bodies.”"

The most recent reports issued by the Advisory Committee and the Committee of Ex-
perts on the application in Ukraine of the Framework Convention and the Charter were
drafted before the adoption of the Law on Education in October 2017, On Supporting the
Functioning of the Ukrainian Language as the State Language in April 2019. Nevertheless,
the materials produced by these international bodies can help to give an indication of the
extent to which the requirements of the new Ukrainian legislation related to the language

used in education are compatible with the country’s international commitments.

Ratification in Ukraine of the Framework Convention and the Charter

After Ukraine became independent in 1991, the Parliamentary Assembly of the Coun-
cil of Europe’s Opinion 190 (1995)" on the country’s application for membership of the
Council required Kyiv to ratify the Framework Convention and to sign and ratify the
Charter within one year of Ukraine’s accession to the Council of Europe."” Accordingly,
the Supreme Council of Ukraine ratified the Framework Convention in 1997' and the

Charter in 1999.” One would think that this would incorporate these two international

11 See also Janos Fiala-Butora, Implementation of the Framework Convention for the Protection of National
Minorities and the European Language Charter: Unified Standard or Divergence? in Hungarian Journal of
Minority Studies Vol. 11 (2018): 7-21.

12 PACE Opinion 190, 26/9/95. Available from: https://assembly.coe.int/nw/xml/XRef/Xref-XML2HT-
ML-en.asp?fileid=13929&lang=en

13 Mihély Téth and Istvdn Csernicské, Az ukrajnai kisebbségi jogalkords fejlodése és kér részreriilete: a névhasz-
ndlat és a politikai képviseler [Development of minority legislation in Ukraine in its two sub-areas: use of the
names and political representation], in Regio 2009/2: 69-107.

14 3axkon Vkpaiam ,IIpo parundikaniro Pamkosoi komsenmii Paanm €ppomm mpo saxuct
HanionaApHuX MeHmnne [Law of Ukraine “On Ratification of the Council of Europe’s
Framework Convention for the Protection of National Minorities”] Available from: https://
zakon.rada.gov.ua/laws/show/703/97-%D0%B2%D1%80

15 3axon Yipainu Ilpo pamugpixayin Csponedicoxoi xapmii pezionaviux mos abo mos mernuur, 1992
p- [Law of Ukraine “On Ratification of the European Charter for Regional or Minority
Languages, 1992”] Available from: https://zakon.rada.gov.ua/laws/show/1350-14
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documents in Ukraine’s legal order, but the situation is more complex. For formal reasons,
in 2000 the Constitutional Court of Ukraine repealed the law ratifying the Charter.'®
According to analysts, Kyiv’s political intention was for Ukraine to comply with its inter-
national obligations by formally ratifying the Charter, but at the same time to ensure that
the international document would not enter into force, and that Kyiv would therefore not

need to meet its ratification obligations.”

Many new draft bills were submitted to Parliament before Ukraine ratified the Charter
again in 2003." However, the ratification document was only submitted to the Secre-
tary General of the Council of Europe two years later, on 19 September 2005, and so in
Ukraine the Charter did not enter into force until 1 January 2006.

In Ukraine the Charter’s ratification was preceded by intensive negative propaganda,
which has persisted to this day. Politicians, state officials, researchers, activists and journal-
ists have criticized the Charter, and during this negative campaign several false claims have
been made about it. All this has significantly damaged the prestige of the Charter in the

eyes of the country’s population.

A common argument against the Charter’s application in Ukraine, for example, is that
the Ratification Law does not protect the languages it should. In Ukraine many people
have misled the public by arguing that the Charter cannot be used to protect languages
used as official languages in other states. It is argued that in Ukraine the provisions of the
Charter cannot be applied, for example, to Russian, Romanian, Moldovan, Slovakian,
German, Hungarian, etc. According to a book published by the IF Kuras Institute of
Political and Ethnonational Studies of the National Academy of Sciences of Ukraine, the

true purpose of the Charter is to protect endangered languages on the verge of extinction,

16 Pimennn Koncmumyyiiinoco Cydy Ykpainu y cnpasi sa woncmumyyitinum nodanunam 54 napoonux
denymamis Ypainu wodo 6ionosionocmi Konemumyyii' Yipainu (koncmumyyiinocmi) Saxony Ypainu
wLIpo pamugpixayin Csponedicoroi xapmii pezionanviux mo8 abo mos menuurn 1992 p.” [Decision of
the Constitutional Court of Ukraine in the case on the constitutional petition of 54 Deputies
of Ukraine on compliance with the Constitution of Ukraine (constitutionality) of the Law of
Ukraine “On Ratification of the European Charter for Regional or Minority Languages of
1992”] Adopted 12.07.2000, Document v009pnu710-00. Available from: https://zakon.rada.
gov.ua/laws/show/v009p710-00

17 For more, see Bill Bowring and Myroslava Antonovych, Ukraine’s long and winding road to the Euro-
pean Charter for Regional and Minority Languages, in The European Charter for Regional and Minority
Languages: Legal Challenges and Opportunities, Council of Europe Publishing (Strasbourg, 2008): 157—
182.

18  3awon Ypainu ,, I'lpo pamugpixayin Ceponeticokol xapmii pezionansvmux mo8 abo mos menuur” [Law of
Ukraine “On Ratification of the European Charter for Regional or Minority Languages”] Available from:
https://zakon.rada.gov.ua/laws/show/802-15
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and the book claims that the deputies in the Kyiv parliament were misled by an incorrect

translation into thinking that the document relates to minority languages.”

Opinions criticizing the Charter are also included in higher education textbooks ap-
proved by the Ministry of Education and Science of Ukraine. According to a university
textbook by Halyna Maciuk, professor at the Ivan Franko National University in Lviv,
“There were problems with the implementation of the Charter”° In Maciuk’s view, the lan-
guages listed in the Ukrainian ratification law should not be covered by the Charter. The
professor of the leading university in the country cites an “expert” who claims that the
Charter “was created in the bosom of the Western European terminological tradition and there-
fore cannot be interpreted only from the standpoint of the current Constitution of Ukraine, since
the Charter is contrary to the Constitution”.*' Larysa Masenko, a senior professor at one of
the major universities in Kyiv, writes in her textbook that the ratification of the Charter in
Ukraine has been pushed by Russian politicians. The professor states in her book that the

real purpose of the Charter is to protect languages that are in danger of disappearing.*

In Ukraine, other renowned academics and researchers have voiced similar views on
the Charter.” In their opinion, researchers are influencing state authorities and the judici-
ary. For example, in December 2016, the Constitutional Court of Ukraine held a public
hearing on the Language Law adopted in 2012.>* On 13 December 2016 Iryna Farion, a

professor at Ivan Franko National University of Lviv, appeared at the court as an expert

19 Maiibopoaa Oaekcanap, Ilyapra Mwukoaa, I'opbarerko Boaoammup, Asxurok bopuc,
Haropua Aapuca, [lamosaa FOpiit, Koruropenko Bikrop, ITamuyk Maii, Ilepesesiit
Biraaiit: Mosna cumyayin 6 Yxpaini: min xongpaixmom i xoncerncycom [The Langnage Situation in
Ukraine: Between Conflict and Consensus] Kuis: IHCTHTYT IMOAITHYHHX | eTHOHAI[IOHAABPHIX
aocaipxkens imeni 1. ®@. Kypaca HAH Vkpainn, 2008

20 Mautok l'aanna: [lpuksadna coyioninesicmuxa. Ilumarnns mosnoi nosimuxu. [Applied Sociolinguistics.
Langnage policy issues] Budasnuuuii yenmp Aveis: Avsiscoxuii Hayionansnuii Yuisepcumenm imeni Ieana
Dpanka, 2009, p. 167

21 Ihid., p. 168

22 Macenko Aapuca: Hapucu 3 coyioninesicmuxu. [Essays on Sociolinguistics] Kuis: Budasnuuuii 0im
Kueso-Mozunancsxa axademin”, 2010, pp. 145-146

23 See e.g. becrepe-Aiavrep FOniane: Hayin ma mosa nican 1991 p. — yxpainceka ma pociticska 6
Mosromy kongpaixmi [ The nation and language after 1991: Ukrainian and Russian in langnage conflict]. In:
Vipaina. Tlpoyecu nayiomsopenns [Ukraine: processes of nation-building]. Kuis: Buaasrumrso
,»K.LC.”, 2011. pp. 362-363

24 Baxon Ypainu «I1po 3acadu depacasrior moswoi noaimuxuy [Law of Ukraine “On the Principles of
State Language Policy”’] Available from: https://zakon.rada.gov.ua/laws/show/5029-17
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witness. The expert opinion she gave the court can be viewed on YouTube.” The linguist
professor called the constitutional judges’ attention to the fact that the term “regional or
minority language” does not appear in the Constitution of Ukraine, and that therefore she
does not consider it to be applicable in the Ukrainian legal system. Speaking as an expert
witness, Professor Farion also argued in the Court that the sole purpose of the Charter is
to protect endangered languages (and not to protect languages used as official languages

in other states).

The position represented by such “experts” is also supported by the Ministry of Justice
of Ukraine. The official legal statement issued by the Ministry in 2006* effectively reiter-
ates the abovementioned statements made in relation to the Charter: “Ukraine’s ratification
of this Charter, as it was done on May 15, 2003, objectively caused a number of pressing legal,
political and economic problems in Ukraine. The main reasons for this are the incorrect official
translation of the text of the document into Ukrainian, which was added to the Charter Ratifi-
cation Law, and the misunderstanding of the object and purpose of the Charter.””

The conception expressing the fundamental principles of state language policy lists one
of its most important objectives as the need to amend the Charter Ratification Law in
Ukraine to ensure that the new law is aligned with the Charter’s original aims.?® The docu-
ment thus states that the Ratification Law adopted in Kyiv in 2003 is incompatible with

the objectives of the Charter.

25 Ipumna @apion, Saxucm pionoi mosu y Koncmunmyyiinomy cyoi 13 epyous °16. [Iryna Farion, Protection
of the mother tongue in the Constitutional Conrt, 13 December 2016] Available from: https://www.
youtube.com/watch?v=8fB2YslJaq4

26 FOpuduunui sucnosox Minicmepemea wcmuyii wpodo pimens deaxux opearnis Micyesozo camospadysania
(Xapriscoxoi micvxoi padu, Cesacmonoavcokol micokoi padu i Ayzarncskoi obaacroi padu) cmocosio
cmamycy ma nopaoKy 3acmocysania pociticokol mosu 6 memax micma Xaprosa, micma Ceacnononn
i Ayeancoxoi obaacmi 60 10 mpasns 2006 poxy [Legal Opinion of the Ministry of Justice on
decisions of some local self-government bodies (Kharkiv City Council, Sevastopol City
Council and Luhansk Regional Council) regarding the status and procedure of using Russian
in the city of Kharkiv, Sevastopol and Lugansk region, 10 May 2006] Available from: https://
minjust.gov.ua/m/str_7477

27 The original Ukrainian text: ,Pamugpixayia Yipainow yici Xapmii y maxomy euesadi, ax ye
ysn0 suunerno 15 mpasua 2003 poxy, o6 exmusro cnpuuunuia sunuxmenns 6 Yxpaini Husku 0cmpux
npobaem 10puOUYH020, NOATMULHO0 Md eKOHOMIYNO020 Xapakmepy. 1oaoenumu npuyunamu yvozo ¢
AK Henpasuaviutl 0Qpiyilinutl nepexaad mexcmy 00KyMenma yKpaincokor Mmoo, aKuti 6ys dodanuii 0o
Saxony npo pamugpixayio Xapmii, max i xubne posyminna 06'ckma i meny Xapmii.”

28 Konyenyin depmcasioi mosroi nosimurxu [Conception of the state’s langnage policy] Available from: htep://
zakon5.rada.gov.ua/laws/show/161/2010
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The statements quoted above are untrue, however. For example, it is not true that the
purpose envisaged for the Charter is solely the protection of endangered languages, or
that the protection of languages used as official languages of other states is not one of its
objectives. The majority of member states that have ratified the Charter have used the
international document to protect languages which have official status in other countries.
For example, according to the Ukrainian “experts” quoted above, German, Russian or
Hungarian are not eligible for protection under the Charter in Ukraine, because they are
not endangered languages and they are used as official languages in other countries. Ger-
man, however, is one of the languages protected by the Charter in Armenia, Bosnia and
Herzegovina, Croatia, the Czech Republic, Denmark, Hungary, Poland, Romania, Serbia,
Slovakia, Slovenia and Switzerland—and, of course, Ukraine. Outside Ukraine, the Rus-
sian language is protected by the Charter in Armenia, Finland, Poland and Romania. The
Hungarian language is protected not only in Ukraine, but also in Austria, Bosnia and
Herzegovina, Croatia, Romania, Serbia, Slovakia and Slovenia. The Ukrainian language
(the only state language of Ukraine) is protected by the Charter in Armenia, Bosnia and

Herzegovina, Croatia, Hungary, Poland, Romania, Serbia and Slovakia.”

We have seen, however, that in Ukraine the information campaign waged against the
Charter is supported by state policy. All this suggests that Ukraine does not aim to imple-
ment the Charter.

Commitments made by Kyiv in the process of ratification

Articles 12 to 14 of the Framework Convention®® and Article 8 of the Charter di-
rectly address the subject of education. The first of the three paragraphs of Article 12 of
the Framework Convention state that education should be organised so that the majority
and minority populations familiarise themselves with one another’s culture, language and
traditions. The second paragraph mentions teacher training and provision of textbooks. In

the third paragraph, the international document expresses support for equal opportunities

29 States Parties to the European Charter for Regional or Minority Languages and their regional or minority
languages. Available from:  https://rm.coe.int/states-parties-to-the-european-charter-for-regional-or-
minority-langua/168077098¢

30 Framework Convention for the Protection of National Minorities. Available from: https://rm.coe.int/Co-
ERMPublicCommonSearchServices/DisplayDCTMContent?documentld=09000016800c10cf

31 European Charter for Regional or Minority Languages. Available from: https://www.coe.int/en/web/con-
ventions/full-list/-/conventions/rms/0900001680695175
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in education. The two paragraphs of Article 13 lay down the right of minorities to found
private educational institutions, noting that this right does not impose any financial obliga-

tion on states.

Article 14 says the most about minority education, but it is also the article that offers
states the greatest room for maneuver. The first paragraph of the article obliges states which
have ratified the Convention to grant members of every minority the right to learn their
own language. The next paragraph states that minorities have the right to “adequate op-
portunities for being taught the minority language or for receiving instruction in this language”.
In practice, however, this right is rendered unenforceable by a number of factors set out in
the paragraph which are not susceptible to legal interpretation. Point 2 of Article 14 states
the following: “In areas inhabited by persons belonging to national minorities traditionally or
in substantial numbers, if there is sufficient demand, the Parties shall endeavor to ensure, as far
as possible and within the framework of their education systems, that persons belonging to those
minorities have adequate opportunities for being taught the minority language or for receiving

instruction in this language.”

Nowhere is it made clear, however, what is meant by minorities needing to live in a
given state “traditionally or in substantial numbers” in order to claim this right. It is also
unclear how “sufficient demand” is to be interpreted. Even if the executive of a state finds
that the representatives of a particular national minority live in the country “traditionally
or in substantial numbers” and it has deemed the demand they express to be sufficient, this
is no guarantee of progress towards learning one’s mother tongue or practicing the right
to education in one’s mother tongue. In such circumstances, states will only accept the
duty to “endeavor” to ensure, “as far as possible and within the framework of their educa-
tion systems”, that members of minorities have “adequate opportunities” to enjoy the right
to education set out in this part of the Framework Convention. It is not clear, however,
whether this imposes an obligation on the state to provide “adequate opportunities”, or
what kind of obligation that might be. This is compounded by Paragraph 3 of Article 14,
which states that the preceding paragraph “shall be implemented without prejudice to the
learning of the official language or the teaching in this language”. As will be seen below,
however, the Advisory Committee’s past practice in interpretation provides guidance for

the interpretation of the passage quoted.

States ratifying the Charter may, subject to certain limitations, choose from the provi-
sions of this document in an & /z carte manner. Part of this choice enables a state to choose

which languages will be covered by the provisions of the Charter. Furthermore, as long as
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IsTvAN CSERNICSKO: UKRAINE'S INTERNATIONAL OBLIGATIONS

the provisions of Section II are applied in every circumstance, states may choose—subject
to application of the provisions of Article 2 in Section I—which provisions of Section III to
apply, on condition that “at least thirty-five paragraphs and sub- paragraphs” are adhered
to, including “at least three chosen from each of the Articles 8 and 12, and one from each
of the Articles 9, 10, 11 and 13”.

Ukraine did not select the provisions of the article on education in the same manner
and to the same extent in the Charter’s first ratification in 1999 and its second ratification
in 2003. As shown in Table 1, in the first ratification the country made a much broader set

of commitments than it did a few years later.’”

Table 1. The provisions of Article 8 (Education) of the Charter which refer to obligations accepted
by Ukraine under the ratification laws of 1999 and 2003 respectively

1999 law 2003 law

a) pre-school education (1), (ii), (iii) (iii)
b) primary education (1), (i), (iii) (iv)
c) secondary education (1), (ii), (iii) (iv)
d) technical and vocational @, (i), Giid)

education Yo A, i B
e) university and other higher N g
education (0, (i (i)
f) adult and continuing education (1), (ii) (iii)
2 + +
h) + +
i) + +
Point 2 + +

32 For more see Istvdn Csernicskd, The European Charter for Regional or Minority Languages by Ukraine,

Acta Academiae Beregsasiensis, 2013/2: 127-145.
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All this means that in the areas of pre-school, primary and secondary education,
Ukraine has made commitments only to the partial provision of education in minority
languages provided that the families of children from minorities so wish, and the authori-
ties consider the number of such children to justify it. Kyiv has made no commitments
related to the use of minority languages in vocational education, and hardly any related to
their use in higher education. Kyiv has set such low standards for itself despite the fact that
advanced educational structures have been functioning traditionally in several minority
languages (Russian, Hungarian, Romanian, Moldovan) as a legacy of the former Soviet

system, which has further evolved since Ukraine achieved independence.?

If we look at the new Ukrainian Law on Education, which was adopted on 5 October
2017, the impression we receive is that Article 7, which regulates the language in which
education is conducted, contains the abovementioned obligations placed on Ukraine by

the Framework Convention and the Charter.

Article 7 of the Law on Education, however, stipulates that “7he language of the edu-
cational process at institutions of education is the state language”. Nevertheless the text also
makes clear that “Persons belonging to indigenous peoples’® and national minorities of Ukraine
are guaranteed the right to study the language of the respective indigenous people or national
minority in municipal institutions” of general secondary education or in national cultural as-

sociations.” The law therefore guarantees the right to learn one’s mother tongue.

To a certain extent the possibility of education in one’s mother tongue is also provided
by Article 7 of the law: “Persons belonging to national minorities of Ukraine are guaranteed
the right to education in municipal educational institutions of pre-school and primary educa-
tion in the language of the national minority they belong to and in the official language of the
state. This right is realized by creating (in accordance with the legislation of Ukraine) separate

33 See e.g. Vasyl Kremen (ed.), National Report on the State and Prospects of Education Development in
Ukraine (Kyiv: Pedahohichna dumka, 2017)

34 The law uses the term xopirnni napodu, or “indigenous peoples”; according to Resolution 1140-
VII, passed by the Ukrainian parliament on 20 March 2014, the Crimean Tatars are in this
category. See IToctarmosa Bepxosuoi Paau Vikpainu Ne 1140-VII Bia 20.03.2014 «IIpo 3asasy
BepxoBuoi Pasum Vkpainm moao rapasTii IpaB KPpHMCBKOTATAPCBKOIO HAPOAY Y CKAAAL
Vkpaiucekoi Aepxasn». [Resolution of the Verkhovna Rada of Ukraine No. 1140-VII of
20.03.2014 “On the Statement of the Verkhovna Rada of Ukraine on Guaranteeing the Rights
of the Crimean Tatar People in the Ukrainian State”] Available from: https://zakon.rada.gov.
ua/laws/show/1140-18

35 According to Article 22, Point 3 of the Law on Education, in Ukraine there are four ownership forms
for educational institutions: state, communal, private or cooperative. The founders and maintainers of
communal educational institutions are county or settlement municipalities.
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classes (groups) for education in the language of the respective national minority group along
with the official language of the state, and is nor applied to classes (groups) taught in the Ukrain-

ian language”

Article 7 also states that “One or more disciplines may be studied, according to the educa-
tional programme, in addition to the State language, in English or in other official European
Union languages.” These provisions are effectively repeated in Article 21 of the Law of
Ukraine on Supporting the Functioning of the Ukrainian Language as the State Language
of 2019. However, Section IX, Point 3 of this State Language Law postpones until 1 Sep-
tember 2020 application of Article 21 in relation to members of national minorities who
do not speak one of the official languages of the EU (provided they started their studies
before 1 September 2018). The legislation postpones the application of Article 21 until 1
September 2023 for citizens who speak an official EU language and who began their stud-
ies before 1 September 2018. For both groups, however, this delay will only apply alongside

the “gradual increase in the number of subjects taught in the state language”.

In its opinion on Article 7 of the Law on Education,*® the Venice Commission ex-
pressed the hope that the Special Law on General Secondary Education will articulate in

detail and interpret the provisions of Article 7 of the Framework Law on Education.

Let us look at what is contained in the new special law on the language of education.
37 Table 2 shows that before the application of Article 7 of the Law on Education of 2017
and Article 5 of the law on complete general secondary education, all citizens of Ukraine
had the right to study in their mother tongue at all levels of education (from pre-school
to university).*® It is also evident that Ukrainian native speakers are not affected by the
legislative changes: they can continue to study in their mother tongue throughout. Persons
belonging to indigenous peoples (in fact, the Crimean Tatars) can pursue their studies
in their mother tongue “along with the State language”. Persons belonging to national
minorities (Hungarians, Romanians, Poles, Bulgarians) whose languages are official lan-

guages of the European Union may receive education in their mother tongue in primary

36 Opinion on the provisions of the Law on Education of 5 September 2017 which concern the use of the
State Language and Minority and other Languages in Education. Adopted by the Venice Commission at
its 113th Plenary Session (8—9 December 2017).

Available from: https://www.venice.coe.int/webforms/documents/default.aspx?pdflile=CDL-AD(2017)030-e

37 3akon Vkpaiuu «[Ipo mosry 3araapHy cepeaHro ocsiry». [Law of Ukraine “On Complete
General Secondary Education”] Available from: https://zakon.rada.gov.ua/laws/show/463-20

38 Minorities in today’s Transcarpathia have enjoyed this right for the past 150 years. See Istvin Csernicské
and Mihdly Téth, The right to education in minority languages: Central European traditions and the case of
Transcarpathia (Ungvar: Autdor-Shark, 2019)
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schools, but in grade 5 at least 20% of the annual amount of lessons should be taught in the
State language. This scope has to reach at least 40% by grade 9 and 60% by grades 10-12.
National minorities whose languages are not official in the EU (Russians, Belarusians)®’
receive education in the State language in scope of not less than 80 percent of the annual

amount of study time from grade 5 onwards.

Table 2. Maximum percentage of the use of mother tongue at different levels of public education,
pursuant to Article 7 of the Law on Education of 2017, Article 5 of the law on general secondary
education, and Article 21 of the State Language Law

Grades | 5th 9th | Grades
>

1-4 | grade | grade | 10-12 Who are they?
persons belonging to the 100 | 100 | 100 | 100 | Ukrainians
majority*
indigenous people** 100 | 100 | 100 | 100 Crimean

8 peop Tatars

minorities whose languages are Hungarians,
official in the EU** 100 80 60 40 Romanians
minorities whose languages are .
not official in the EU** 100 20 20 20 Russians

* At least one foreign language is taught as a subject from Grade 1

** At least one foreign language + Ukrainian language and literature is taught as a subject. The mother tongue may
only appear in education “alongside the state language”.

39 With regard to this category of citizens, we would like to draw attention to a factor which, to our knowl-
edge, has still not arisen: the problem of the Moldovan community. Ukraine recognises Moldovans as
a separate national minority and treats their mother tongue as a separate language. In the 2017-2018
school year, 2,600 children studied in their mother tongue in three Moldovan-language schools. As Mol-
dova is not a member of the EU — and therefore Moldovan is not an official language of the EU — the law
does not place the Moldovan national minority in the same category as the Romanian national minority,
but in the same category as the Russian minority.
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If we examine (a) Article 7 of the framework Law on Education, (b) Article 5 of the
law on general secondary education, and (c) Article 21 of the State Language Law 2019, it
appears that in its legislation at a national level, Ukraine intends to regulate the language
of education in conformity with its international obligations. In other words, the afore-
mentioned legislation States that: (a) minorities may learn their mother tongue; and (b)
their mother tongue is present to some extent (as a subject) in the curriculum at all levels
of general school education. Kyiv has not undertaken, however, to ensure the presence of

minority languages in vocational education.

The situation is less clear, however, if we examine the reports on the application in

Ukraine of the Framework Convention and the Charter.

The latest reports on the implementation in Ukraine of the Framework Convention
and the Charter in relation to minority language education

Ukraine issued its first country report on the application of the Framework Convention
in 1999. So far, four such documents have been produced, and the Advisory Committee
has also produced four reports. The most recent of these was published on 5 March 2018
(Table 3). Following the political events in Ukraine in the spring of 2014 (the occupation
of Crimea), the Advisory Committee made an ad hoc visit to the country from 21 to 26

March 2014, and produced an extraordinary report on 1 April.
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Table 3. Monitoring of the application of the Framework Convention in Ukraine®

first cycle

second cycle

third cycle

fourth cycle

submission
deadline for

country report

01.05.1999

01.05.2004

01.05.2009

01.05.2014

country report
received

02.11.1999

08.06.2006

07.05.2009

30.05.2016

Adpvisory
Committee’s
visit

4-6.12.2001

06-10.04.2008

23-27.01.2012

21-29.11.2016

acceptance
of Advisory
Committee’s
report

01.03.2002

30.05.2008

22.03.2012

10.03.2017

publication
of Advisory
Committee’s
report

27.11.2002

30.03.2011

05.04.2013

05.03.2018

reaction of the
state

12.08.2002

19.11.2008

28.03.2013

05.03.2018

decision

of CoE
Committee of
Ministers

05.02.2003

30.03.2011

18.12.2013

pending

Kyiv submitted its first report on the implementation of the Charter in Ukraine in

2007, and so far three others have been issued. The Committee of Experts has published

three reports on Ukraine, the latest in March 2017. The Committee of Ministers has also

issued three recommendations to Ukraine (Table 4).

40 Available from: https://www.coe.int/en/web/minorities/ukraine
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Table 4. Monitoring of the application of the Charter in Ukraine*

first cycle second cycle third cycle fourth cycle

country report
received

02.08.2007 06.01.2012 12.01.2016 04.09.2019

acceptance of
Committee of 27.11.2008 15.11.2012 27.03.2017
Experts’ report

recommendations
of CoE Committee | 07.07.2010 15.01.2014 12.12.2018
of Ministers

Below we compare two recent reports on the application of two international docu-

ments in Ukraine in terms of how they evaluate education in Ukraine in minority lan-

guages. We shall compare the report issued by the Advisory Committee on 10 March

2017 (published on 5 March 2018)* on the application of the Framework Convention in

Ukraine with the report issued by the Committee of Experts on 27 March 2017 on im-

plementation of the Charter.” The two texts were completed at almost the same time (in

March 2017), and so—despite significant differences as well as overlaps** between the two

international documents on which the reports are based—this provides a good opportu-

nity to compare how the Advisory Committee and the Committee of Experts see the same

issue in Ukraine: education in minority languages. Another justification for comparison of

41

42

43

44

Available from: https://www.coe.int/en/web/european-charter-regional-or-minority-languages/reports-
and-recommendations?fbclid=IwAR31g8e8EiN YyEwbZDVAIK702isF4C_OIZkZthdVH6467GcSNH
Ps8ryuxvE#{%2228993157%22:[23]}

Fourth Opinion on Ukraine, adopted on 10 March 2017, published on 5 March 2018

Available from: https://rm.coe.int/fourth-opinion-on-ukraine-adopted-on-10-march-2017-published-
on-5-marc/16807930cf. Hereinafter: AC2017

Third report of the Committee of Experts in respect of Ukraine

Available  from:  https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=090000168073cdfa
Hereinafter: CE2017

Janos Fiala-Butora: Implementation of the Framework Convention for the Protection of National Minorities
and the European Language Charter, op.cit. 57
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the two reports is the fact that the country reports on which the two reports are based were
also completed at approximately the same time (one in May 2016 and the other in Janu-
ary of the same year), and representatives of the Hungarian community in Transcarpathia

submitted their own report on each document.®

It is important to underline that both reports were drafted before the new framework of
Law on Education was adopted in October 2017 and the State Language Law was created
in 2019, and so the reports could not respond to this legislation. The two reports which
we have analysed evaluated the education legislation and its application before 2017. Prior
to the introduction of new Ukrainian legislation on the language of education, the most
important principle in Ukrainian law was that the choice of language for education is
among citizens’ inalienable rights, and that the state would guarantee the right to study

one’s mother tongue or be taught in one’s mother tongue.*¢

Before doing so, however, it is worth examining how this issue was seen by the reports

published in the previous cycle.

As early as 2012, in its report the Advisory Committee criticized Kyiv¥ for failing to
provide mother-tongue education in many settlements where it would have been possible,
and for reducing the number of hours taught in minority languages.® The report also criti-
cized the earlier Ukrainian education legislation for its lack of explicit wording—for ex-

ample, for not making clear how many requests would be needed to launch a kindergarten

45 See Written Comments by Hungarian Researchers and NGOs in Transcarpathia (Ukraine) on the Third
Periodic Report of Ukraine on the implementation of the European Charter for Regional or Minority Lan-
guages, submitted for consideration by the Council of Europe’s Committee of Experts on the Charter, 11 July
2016 Available from: https://kmksz.com.ua/wp-content/uploads/2017/01/Ukraine-Charter-shadow-
report-Arnyekjelentes-nyk.pdf; Written Comments by Hungarian Researchers and NGOs in Transcarpathia
(Ukraine) on the Fourth Periodic Report of Ukraine on the implementation of the Framework Conven-
tion for the Protection of National Minorities, 20 January 2017 Available from: https://kmksz.com.ua/
wp-content/uploads/2017/01/Framework-Convention_Transcarpathia_Ukraine_Shadow-Report-KE.
pdf. At the end of 2019, Transcarpathian Hungarian organizations prepared an alternative report for
the fourth state report of the Ukrainian government: THE CONTINUOUS RESTRICTION OF
LANGUAGE RIGHTS IN UKRAINE: Joint alternative report by Hungarian NGOs and researchers
in Transcarpathia (Ukraine) on the Fourth Periodical Report of Ukraine on the implementation of the
European Charter for Regional or Minority Languages, submitted to the Council of Europe’s Com-
mittee of Experts. Available from: http://hodinkaintezet.uz.ua/wp-content/uploads/2020/01/Written-
Comments-Charter_2019.pdf

46 See Istvan Csernicské and Mihdly Téth, The right to education in minority languages: Central European
traditions and the case of Transcarpathia (Ungvér: Autdor-Shark, 2019)

47 Advisory Committee on the Framework Convention for the Protection of National Minorities, 7hird
Opinion on Ukraine adopted on 22 March 2012. Available from: https://rm.coe.int/168008c6c0.
Hereinafter: AC2012

48 AC2012, Paragraphs 125 and 128
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group, class or school using a minority language.”’ The report draws the Ukrainian authori-
ties’ attention to the fact that the needs expressed by members of national minorities are a
key element in the provision of minority language education, as stated in the Framework

Convention, Article 14 Paragraph 2.

Similar arguments were made in the 2014 report by the Committee of Experts’ on
the implementation in Ukraine of the Charter. The latter report indicates that if there is a
demand among a minority in a country for education in that minority’s mother tongue, the
state must not limit education to taking place only in the state language.”* The recommen-
dations also make clear that the state should “secure the right of minority language speakers to
receive education in their languages, while preserving the achievements already attained” > The
report also refers to a lack of precision on the number of parental requests needed to start
a class using a minority language, stating that this hampers the organisation of minority

language education.’*

Since the publication of the 2017 reports by the Advisory Committee and the Com-
mittee of Experts, significant changes have taken place in Ukrainian language policy and,
within that, in the regulation of minority language education. As mentioned, on 5 Octo-
ber 2017, the Parliament in Kyiv adopted a new law on education. On 6 October 2017, 48
Members of Parliament submitted a petition” to the Constitutional Court of Ukraine re-
questing it to declare that the Law on Education is unconstitutional. However, the Consti-

tutional Court, in its ruling of 16 July 2019, did not find Article 7 of the Law on Education

49 AC2012, Paragraphs 22, 124 and 127. Analysts raised the same criticism of Article 20 of the Language
Law 2012, which regulates the language of education. See Istvin Csernicské and Mihély Téth, Tudomad-
nyos-gyakorlati kommentdr Ukrajndnak az dllami nyelvpolitika alapjairdl szolé torvényéhez [Scientific and
practical commentary of the Law of Ukraine on the fundamentals of the State Language Policy] (Ungvér and
Budapest: Intermix Kiadé, 2014): 67-75.

50 AC2012, Paragraph 128

51 Report of the Committee of Experts on the Charter. Strasbourg, 15 January 2014 Available from: hteps://
rm.coe.int/16806dc600 Hereinafter: CE2014

52 CE2014, Paragraphs 1303-1305

53 CE2014, Paragraph 107

54 CE2014, Paragraphs 112-113, 1304

55 KoucrurynifinelloaanaamoaosianosianocTi KorcTrryii Vipainu (HEKOHCTHTYIIITHOCTI)
3akony Vkpaian «[Ipo ocsiry» Bia 05 Bepecus 2017 poky Ne 2145-VIII [Constitutional
petition on compliance with the Constitution of Ukraine (constitutionality) of the Law of
Ukraine “On Education” of 5 September 2017, No. 2145-VIII]. Available from: http://www.
ccu.gov.ua/sites/default/files/3_4072.pdf
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unconstitutional > However, it is interesting that the Constitutional Court’s decision of
16 July 2019 on the Law on Education makes no mention of the relevant opinion of the
Venice Commission of December 2017, or the criticisms and recommendations therein.
The Constitutional Court ignored the recommendations of the Venice Commission de-
spite the specific request in paragraph 15 of the resolution of the Parliamentary Assembly
of the Council of Europe, issued on 12 October 2017: “The Assembly asks the Ukrainian
authorities to fully implement the forthcoming recommendations and conclusions of the Venice
Commission and to amend the new Education Act accordingly””” On 31 October 2019, the
NATO-Ukraine Commission issued a statement in Kyiv. Paragraph 6 of the document
concludes as follows: “With regard to the Law on Education adopted by the Verkhovna Rada
in September 2017, Allies urge Ukraine to fully implement the recommendations and conclu-
sions of the Venice Commission. Ukraine is committed to doing s0.”>* On 28 February 2018,
for formal reasons the Constitutional Court of Ukraine repealed the Ukrainian language
law of 2012.% In its first reading on 4 October 2018, and then in its final version on 25
April 2019, the Supreme Council of Ukraine voted for the Ukrainian law entitled Law of
Ukraine On Supporting the Functioning of the Ukrainian Language as the State Lan-
guage. This law has received considerable and substantial criticism from the Venice Com-

mission.®°

56 Pimenna Komcrurynirinoro Cyay VepaiHum y crpasl 3a KOHCTHTYIIHHUM IIOAAHHAM
48 mapoAHHX AemyTariB  YKpaimm moao Biamosiamocti  Komcrmrymii  Vipaimm
(xorcTHTYHiNHOCT]) 3akomy Vkpainm «[Ipo ocsity» Ne 10-p/2019 [Decision of the
Constitutional Court of Ukraine No. 10-r/2019 in the case of the constitutional petition of
48 Deputies of Ukraine on compliance with the Constitution of Ukraine (constitutionality)
of the Law of Ukraine “On Education”]. Available from: http://ccu.gov.ua/sites/default/files/
docs/10_p_2019_0.pdf

57 Resolution 2189 (2017) of Parliamentary Assembly. The new Ukrainian law on education: a
major impediment to the teaching of national minorities’ mother tongues. Available from:
http://assembly.coe.int/nw/xml/XRef/XrefFE XML2HTML-EN.asp?fileid=242188&lang=en

58 Statement of the NATO-Ukraine Commission. Available from: https://www.nato.int/cps/en/natohq/
official_texts_170408.htm

59 Pimenns Koncmumyyiinozo Cydy Ypainu Y cnpasi sa Kowcmumyyitinum nodannam 57 napoonux
denymamis Ypainu wodo wesionosionocmi Konemumyyii Yipainu (nexoncmumyyitinocmi) 3axomy
Yxpainu I Tpo sacadu depacasroi mosnoi noaimuxu» 60 28.02.2018 p. Ne 2-p/2018. Available from:
http://zakon.rada.gov.ua/laws/show/v002p710-18

60 CDL-AD(2019)032. European Commission for Democracy Through Law (Venice Commission).
Ukraine. Opinion on The Law on Supporting The Functioning of The Ukrainian Language as The State

Language. Opinion No. 960/2019. Strasbourg, 9 December 2019. Available from: https://www.venice.
coe.int/webforms/documents/?pdf=CDL-AD(2019)032-¢
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Although the reports of both the Advisory Committee and the Committee of Experts
could not have reacted to these developments (as they were prepared before these develop-
ments occurred), the reports are—both this time and earlier—critical of Ukraine, includ-

ing on questions related to the education of minorities.*'

The Advisory Committee’s 2017 report notes that there are schools in Ukraine in
which all education takes place in the mother tongue of the minority (in these schools the
Ukrainian language and literature are compulsory subjects).* It also notes, however, that
several minority languages are not yet subjects in school education,®® and that there are
few teachers who can teach to a high standard in minority languages.®* The authors of the
report express their dissatisfaction with the fact that textbooks used in minority language
schools are often poorly translated and delivered to schools well after the start of the school
year, and that there is a lack of supplementary educational materials in minority languages
(illustrations, maps, atlases, workbooks, etc.).” The report separately highlights the lack of
qualified vocational teachers and educational materials—including textbooks—in minor-

ity language schools.®

Concerning education in Ukrainian as the state language, the report notes that curricu-
la in minority language schools show that throughout eleven years of school education chil-
dren in those schools receive almost five hundred fewer hours of Ukrainian language and
literature teaching than their counterparts studying in the Ukrainian language. In spite of
this fact, external independent testing in Ukrainian language and literature—which was
introduced in 2008 for entry to institutions of higher education, and has been compulsory
for all students taking school-leaving exams since 2015—impose the same requirements

upon all students in order for them to pass. This, in turn, adversely affects members of

61 For an analysis of the CE2017 report from a different perspective, see: Noémi Nagy, Language Rights
of Minorities in the Areas of Education, the Administration of Justice and Public Administration: European
Developments in 2017 in European Yearbook of Minority Issues 16 (2019): 63-97.; and Noémi Nagy, A
nemzeti kisebbségek nyelvi jogainak aktudlis helyzete az Eurdpa Tandcs intézményei tevékenységénck titkrében
[The current situation of the linguistic rights of national minorities in the light of the activities of the Council
of Europe institutions], in Pro Minoritate 2018/2: 47-70.

62 AC2017, Paragraph 152

63 AC2017, Paragraph 153

64 AC2017, Paragraphs 154, 155

65 AC2017, Paragraph 156

66 AC2017, Paragraph 157. For an account of shortcomings in the teaching of Ukrainian as a state language,
see e.g. llona Huszti, Istvin Csernicské and Erzsébet Bardny, Bilingual education: the best solution for
Hungarians in Ukraine? in Compare: A Journal of Comparative and International Education, Volume 49,
2019 — Issue 6, 1002—-1009. Available from: https://doi.org/10.1080/03057925.2019.1602968
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minorities, and this disadvantage is reflected in the test results.” The document calls on
Kyiv to ensure equal opportunities for minority language students in external independent
testing in Ukrainian language and literature, and to take steps to improve the quality of

the teaching of Ukrainian as a state language.®®

The report expressed concern about the effect on the use of language in education in
Ukraine that could be caused by legislative changes (which at that time were only in the
planning stage), including the content of the new draft law on education and prospective

reforms in public administration.®”

The 2017 report on the implementation of the Charter in Ukraine states that the situ-
ation of the minority languages in education is not uniform.”” As several minority com-
munities have expressed the need for education in their mother tongues or for their moth-
er tongues to be taught as school subjects, the Committee of Experts has called on the
Ukrainian authorities to develop policies that guarantee each community’s educational

rights according to its needs.”

The report notes state bodies’ passivity in the provision of minority language education
and points out that the Charter “requires pro-active measures by the authorities”’* The
Committee of Experts emphasizes that Ukraine’s commitments under the Charter “require
the authorities to make available minority language education at the different levels of edu-

cation”, from pre-school to higher education.”

Chapter 2 of the report analyses how in its ratification law Ukraine is fulfilling its com-
mitments under the Charter in relation to each of the languages covered by the document.
The thirteen languages that Ukraine has protected in its law for ratification of the Charter
can be seen in Table 5, which was compiled through analysis of the report. The table con-
tains several of the points in Article 8 of the Charter on education; it features the paragraph
which Kyiv has undertaken to implement.” The numbers in the cells refer to the following

categories (according to the categories in the report):

67 AC2017, Paragraphs 158—159. For more detail on the subject, see Istvan Csernicsko: Aepawasra
MO8a 044 yeopyis Saxapnamma: wunnux inmezpayii, cezpecayii abo acuminayii? [The State Language for
the Hungarians of Transcarpathia: the Factor of Integration, Segregation or Assimilation?], in Cmpameziuni
npiopumemu 46 (2018)/1: pp. 97-105

68 AC2017, Paragraphs 163-164

69 AC2017, Paragraphs 160-162

70 CE2017, Paragraph 17

71 CE2017, Paragraph 18

72 CE2017, Paragraph 19

73 CE2017, Paragraph 19

74 For example, in the first column, 8.1.aiii means that Kyiv has agreed to comply with Article 8, Paragraph
1, Point aiii of the Charter; see also Table 1.
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5. Fulfilled: policies, legislation and practice meet the requirements of the Charter.

4. Partially fulfilled: policies and legislation are fully or partially compliant with the
provisions of the Charter, but in practice these commitments have only been par-

tially implemented.

3. Formally fulfilled: Policies and legislation are in compliance with the Charter, but in

practice these commitments have not been implemented.

2. Not fulfilled: No action has been taken by the authorities in the areas of policy, legis-
lation and practice, or over several monitoring cycles the Committee of Experts has

received no information on implementation.

0. No conclusion: the Committee of Experts is unable to determine whether the under-
taking has been met, because the authorities have not provided sufficient informa-

tion.

Table 5. To what extent is Ukraine complying with its commitments under Article 8 (Education)
of the Charter? (Based on CE2017)”

8.1 8.1. 8.1. 8.1. 8.1. 8.1. 8.1. 8.1. 8.1. 8.2

aiii biv civ div eiii fiii g h i
Belarusian 2 2 2 2 5 2 2 2
Bulgarian 2 4 4 2 5 4 5
rimean i 4 s 2 s | 4] o] s | 2] 4
Gagauz 2 4 4 2 5 2 0 4 5 2
German 4 4 4 2 5 5 2 4 2 2
Greek 4 4 5 2 5 5 0 4 2 5
Hungarian 5 5 5 2 5 5 4 5 2 2
Moldovan 4 5 5 2 5 5 2 4 5 2
Polish 4 5 5 2 5 5 2 5 2 5
Romanian 4 4 4 2 5 5 2 5 2 2
Russian 5 5 5 5 5 5 0 5 2 5
Slovakian 5 4 4 2 5 2 2 4 2 2
Yiddish 4 2 2 2 5 5 0 2 2 2

75 Compiled on the basis of CE2017, Chapter 2.
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As shown in Table 5, the report concludes that, in relation to virtually all of the thirteen
languages covered by the Charter, Ukraine has not fully complied with its undertakings. It
should be emphasized once more that the report reflects the situation before the adoption
of the Law on Education of 2017, the State Language Law of 2019, and the Law on general

secondary education of 2020.

Summary

Ukraine’s 2017 Law on Education has been the subject of heated debate between the
Government in Kyiv and representatives of the Transcarpathian Hungarian community in
relation to Article 7 on language in education and its degree of compliance with the coun-
try’s international obligations. International organisations such as the Council of Europe’
and its Venice Commission”” have also issued formal declarations and opinions in response
to the conflict, which has become an international issue. The problem is even touched
upon—albeit indirectly—in the EU-Ukraine Association Agreement’® and in certain
declarations on NATO-Ukraine relations. For example, Paragraph 66 of the declaration
adopted by the heads of state and government attending the NATO meeting in Brussels on
11 and 12 July 20187 calls on Ukraine to observe its international obligations in the field

of minority rights.®

76 The new Ukrainian law on education: a major impediment ro the teaching of national minorities’
mother  tongues  Available  from:  http://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-en.
asp?fileid=24218&lang=en

77 Opinion on the Law on Education of 5 September 2017 which concern the use of the state language and mi-
nority and other languages in education. Adopted by the Venice Commission at its 113th Plenary Session (8—9
December 2017), Strasbourg (Fr), 11 December 2017, 25 p. Opinion no. 902/2017 CDL-AD (2017) 030
Available from: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2017)030-¢

78 Fidesz-KDNP MEP Andrea Bocskor stated that “7he closing document of the EU-Ukraine Association
Council, adopted on Friday, states that the existing rights of minorities must not be curtailed; yet with the adop-
tion in autumn 2017 of the new Ukrainian law on education, this is exactly what has happened in Ukraine.”
Available  from:  http://www.karpatalja.ma/karpatalja/nezopont/bocskor-andrea-elfogadhatatlan-a-
karpataljai-magyarok-szerzett-jogainak-szukitese/. Text of the Association Agreement available from:
htep://publications.europa.eu/resource/cellar/4589a50c-e6e3-11e3-8cd4-01aa75ed71a1.0006.03/
DOC_1

79 Brussels Summit Declaration Issued by the Heads of State and Government participating in the meeting
of the North Atlantic Council in Brussels 11-12 July 2018
Available from: https://www.nato.int/cps/en/natohq/official _texts_156624.htm?selectedLocale=en

80 NATO and the Ukrainian law on education Available from: http://hodinkaintezet.uz.ua/a-nato-es-az-
ukran-oktatasi-torveny/

54



The two most recent reports on Ukraine’s application of the Framework Convention
and the Charter were prepared before the 2017 Education Law was adopted, and were
submitted by independent international bodies which were not involved in the debate on
that legislation. The two reports provide an opportunity to examine whether those bod-
ies considered that the rights guaranteed by Ukraine in the field of education in minority

languages were in accord with the state’s commitments and obligations.

As can be seen from the above, a number of comments on the issue of minority lan-
guage education made by both the Advisory Committee and the Committee of Experts
indicate that Ukraine is not fully fulfilling its commitments. As the new Framework Law
on Education and the newly adopted State Language Law significantly reduce the use of
minority languages in public education,® the new regulation will make Kyiv less able to
fulfil its obligations under the ratification of the Framework Convention and the Char-
ter. In their 2018 study on language rights in the context of the activities of the Advisory
Board of the Framework Convention, Roter and Busch state that in Ukraine, “exclusive
nation building (the so-called Ukrainisation) is very clearly aimed at promoting the Ukrainian
language as the sole legitimate language in the public domain, at the expense of other languages,
particularly Russian, but also other minority languages. Their use may have been affected as
a ‘collateral damage’ of the process of Ukrainisation as anti-Russian policies, but it is not less
painful for the speakers of those languages. This has been demonstrated in Ukraine’s new 2017
law ‘On Education’ (Article 7)”.3?

Of course we are well aware that in international law there is little enforceable positive
law related to the education of minorities in their mother tongues.** As we have seen from
the foregoing, however, the real aims of the Framework Convention and the Charter are
incompatible with language and education policies which deny the needs of minorities by

restricting the presence of minority languages in education.

81 These provisions are expected to be further strengthened by legislation on general secondary
education.

82 DPetra Roter and Brigitta Busch, Language Rights in the Work of the Advisory Committee. In:
Iryna Ulasiuk, Laurentiu Hadircid and William Romans (eds.), Language Policy and Conflict
Prevention (Leiden and Boston: Brill Nijhoff, 2018): 155-181.

83 Seee.g.: Fernand De Varennes and Elzbieta Kuzborska, Minority Language Rights and Standards: Defini-
tions and Applications at the Supranational Level (in Gabrielle Hogan-Brun and Bernadette O’Rourke
(eds.), The Palgrave Handbook of Minority Languages and Communities (London: Palgrave Macmillan,
2019): 21-72.; and Tove Skutnabb-Kangas, Language Rights and Bilingual Education (in Ofelia Garcia,
Angel M.Y. Lin and Stephen May (eds., general ed. Stephen May), Encyclopedia of Language and Educa-
tion, 3rd edition, Volume 5: Bilingual and Multilingual Education, 2017: 51-63.
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The Hague Recommendations Regarding the Education Rights of National Minorities
make it clear that parents have the right to choose the language of their children’s edu-
cation.® The explanatory notes accompanying the recommendations state the following:
“States are required to give due consideration to the needs of national minorities as these are

consistently expressed and demonstrated by the communities in question.”

According to Paragraph 45 of the Ljubljana Guidelines on Integration of Diverse
Societies, “States should respect the right of persons belonging to minorities to be taught their
language or to receive instruction in this language, as appropriate, especially in areas inhabited

by them traditionally or in substantial numbers.”

A document by the United Nations Special Rapporteur on minority issues entitled
“Language Rights of Linguistic Minorities”, also states the following: “Where there is a
sufficiently high numerical demand, public education services must be provided in a minority
language to the appropriate degree, broadly following a proportional approach.”

According to a report issued by the European Parliament on 24 October 2018 entitled
“Minimum standards for minorities in the EU’, the European Parliament “stresses that every
person belonging to a national minority has the right to education in a minority language”*;
Sfurthermore, the European Parliament encourages EU Member States to “ensure that, in line
with international norms, persons belonging to national and ethnic minorities have their rights
guaranteed and adequate opportunities ensured as regards receiving education in a minority
language as well as instruction in their mother tongue, in both public and private educational

institutions”.®’

Although the documents cited are not binding, we are convinced that, if Ukraine is truly
pursuing the goal of European integration, it cannot afford to ignore either these guidelines or
the Framework Convention and the Charter. A major question, however, is whether the criti-
cisms made in the reports analyzed above can be enough to encourage Kyiv to consider breaking
with the language policy of Ukrainisation.

84 The Hague Recommendations regarding the Education Rights of National Minorities & Explanatory
Note (Point 7) Available from: https://www.osce.org/hcnm/hague-recommendations?download=true

85 Ibid, 10.
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87 Language Rights of Linguistic Minorities: A Practical Guide for Implementation. United Nations Spe-
cial Rapporteur on minority issues. Geneva, 2017: 16.
Available from: http://md.one.un.org/content/dam/unct/moldova/docs/pub/Language%20Rights%20
0f%20Linguistic%20Minorities%20%E2%80%93%20A%20practical%20Guide%20for%20
implementation.pdf

88 Report on minimum standards for minorities in the EU (2018/2036(INI)), Paragraph 50
Available from: hetp://www.europarl.europa.cu/doceo/document/A-8-2018-0353_EN.heml
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